WAC 208-660-176 Mortgage brokers—Recovery fund in lieu of sure-
ty bond. (1) What if the surety bond required in WAC 208-660-175 is
not reasonably available in the insurance market? If the director de-
termines that the bond required is not reasonably available due to the
insurance market or other product availability issue, the director
must waive the requirements for the bond.

(2) If a recovery fund is created, how will it be funded? All 1i-
censees will pay a fee at application and renewal, in addition to all
license application fees, through the NMLS, to fund the recovery fund.

(3) How much will the recovery fund fees be?

(a) Two hundred fifty dollars for the main office location;
(b) One hundred fifty dollars for each branch office; and
(c) One hundred dollars for each mortgage loan originator.

(4) Will the fund have a cap or maximum? After the fund has been
in existence for three years, and periodically thereafter, the direc-
tor may determine the maximum fund amount needed based upon claims
made.

(5) What happens to any interest that accrues on the mortgage re-
covery fund balance? All interest that accrues in the fund will be
added to the balance of the fund.

(6) Can the department use any of the recovery fund money? Yes.
On an annual basis the department may apply up to fifty thousand dol-
lars to fund the department's expenses in administering the mortgage
recovery fund.

(7) What is the procedure for recovery from the fund?

(a) A claimant must obtain a money Jjudgment from a superior court
that includes findings of violations of this act against a mortgage
broker or mortgage loan originator.

(b) The final money judgment must be obtained after January 1,
2010, after execution has been returned unsatisfied and the judgment
has been recorded.

(c) The person in (a) of this subsection must file a verified
claim with the court in which the judgment was entered, and on twenty
days' written notice to the director and to the judgment debtor, may
apply to the court for an order directing payment from the mortgage
recovery fund of any unpaid amount on such judgment.

(d) After giving notice and the opportunity for a hearing to the
person seeking recovery, to the judgment debtor and to the department,
the court may enter an order requiring the director to pay from the
mortgage recovery fund the amount the court finds payable on the
claim, pursuant to and in accordance with the limitations contained in
this section, if the court is satisfied as to the proof of all matters
required to be shown under subsection (a) of this section, and that
the person seeking recovery from the mortgage recovery fund has satis-
fied all requirements of this section.

(e) If the court finds that the aggregate amount of claims
against a mortgage broker or mortgage loan originator exceeds the lim-
its set forth in WAC 208-660-175, the court must reduce proportionate-
ly the amount the court finds payable on the claim.

(f) When the director receives notice that a hearing is scheduled
under this section, the director may enter an appearance, file a re-
sponse, appear at the hearing or take any other appropriate action as
he or she deems necessary to protect the mortgage recovery fund from
spurious or unjust claims and to ensure compliance with the require-
ments for recovery under this section.
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(g) The department must provide the court with information con-
cerning the mortgage recovery fund necessary to enable the court to
carry out its duties under this section.

(8) What must a person show at the hearing on the recovery fund
claim? The person seeking recovery from the mortgage recovery fund
must show:

(a) That the judgment has not been discharged in bankruptcy and
is based on facts allowing recovery under the act;

(b) That the person is not a spouse of the judgment debtor, or
the personal representative of the spouse;

(c) That the person is not a mortgage broker or mortgage loan
originator as defined by this chapter who is seeking to recover any
compensation regarding the mortgage loan transaction which is the sub-
ject of the money judgment upon which a claim against the mortgage re-
covery fund is based; and

(d) That, based on the best available information, the judgment
debtor lacks sufficient nonexempt assets in this or any state to sat-
isfy the judgment.

(9) What may recovery funds obtained be used for?

(a) Any recovery on the money judgment received by the judgment
creditor before payment from the mortgage recovery fund must be ap-
plied by the judgment creditor to reduce the judgment creditor's ac-
tual damages which were awarded in the judgment.

(b) A recovery from the fund will not include punitive damages
awarded by a court.

(10) What is the statute of limitations for a claim from the re-
covery fund? A verified claim against the recovery fund must be filed
within one year of the date of termination of all court proceedings
concerning the judgment, including appeals.

(11) What types of claims will the fund award money on?

(a) The fund will be used to reimburse persons awarded actual
damages resulting from acts constituting wviolations of the act by a
mortgage broker or mortgage loan originator who was licensed, or re-
quired to be licensed, under this chapter at the time that the act was
committed.

(b) Payments from the mortgage recovery fund may not be made to:

(1) Any licensee whose acts were found by a court to be viola-
tions of this chapter and a basis of the court's award of a money
judgment to a person injured by such violations;

(ii) Any person who acquires a mortgage loan where acts associ-
ated with the origination of such loan are found by a court to be vio-
lations of this chapter and a basis for a judgment obtained by a per-
son injured by such violations; or

(iii) The spouse, the personal representative of the spouse of
the Jjudgment debtor or the personal representative of the Jjudgment
debtor.

(12) Will the department revoke my license if a claim is made
against the recovery fund based on my actions?

(a) The director may revoke a license issued under this chapter
if the director is required by court order under this section to make
a payment from the mortgage recovery fund based on a money Jjudgment
that includes findings of violations of this chapter by such licensee.

(b) A person whose license has been revoked under this subsection
is not eligible to be considered for the issuance of a new license un-
der this chapter until the person has repaid in full, plus interest at
the current legal rate, the amount paid from the mortgage recovery
fund resulting from that person's violation of this chapter.
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(c) This section does not limit the authority of the director to
take disciplinary action against a licensee under this chapter for a
violation of this chapter or of rules promulgated or orders issued
pursuant to this chapter. The repayment in full to the mortgage recov-
ery fund of all obligations of a licensee under this chapter does not
nullify or modify the effect of any other disciplinary proceeding
brought under this chapter.

[Statutory Authority: Chapter 43.320 RCW and RCW 19.146.223. WSR
12-18-048, § 208-660-176, filed 8/29/12, effective 11/1/12. Statutory
Authority: RCW 43.320.040, 19.146.223, and 2009 c 528. WSR 09-24-091,
§ 208-660-176, filed 12/1/09, effective 1/1/10.]
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